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MAND DELIVERED

Administrator, New Jersey - o
- ODepartment of Environmental Protection
.Oivision of water Rescurces S

Nater Quality Management Element

CN-029 : — o

Trenton, New Jersey 08628

' Attihtion: ‘John J. thl!. Ph.D o

RE: Hatco Choﬁic:l Corporation -
_Draft MNJIPDES Perait

Dear Or}'ffelnz

- As you will recall, this firm Tepresents Hatco Chemical .
Corporation ("Matco®) regarding the above matter. This letter is
subaitted respectfully to the Department as an initial response
and as introductory coaments relating to the draft NJIPDES permit
issued by the DEP and relating to Mateo. o R

.~ From the outset please be advised that Hatco reserves. the

. vight to supplement and amend these comments as the facts ang Lo
furtne:vinvostlgn:ion-v(rrant. As you know Hatco has repestedly

- requested that the Depsrtment provide the gtoundwater files '
relating to Nuodex Chesical Corporation $0 that that information
may de included within Hatco's review and evaluation of the draft
NJPDES perait, and accordingly, so that s full range of coaments

. thereon couyld dbe provided. However, the DEP did not produce any

~portion of these files until spproximately Febzuary 25, 1986,

- 1986. A substantiel smount of inforsation ¥as Not produced even.
at that tisme, and to the contrary, Hatco was advised Dy the DEP :
that the dalance of the files could only be obtained by contacting
diverse divisions within the Departaent wvhere, in turn, slesents
of the files were being maintained. - o : -
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~ When Hatess attempted to obtain the information through
‘communications with cne Lisa Swangler, as per tne Deparsment's
girections, the information wvas not immeciately availaole.
Insteag Hatco was advised as to additional steps wnizh wezs
required to obdtain the-information.lncluaing.-as examples, the
" need to write to other departmental representatives who were. .
acting as custodians of the records. Thus on Maren 13, 1586
- correspondence was sent from the offices of Dan Raviv Associates,
Inc., to Ms. Kathy Locane, Mr. ‘Vincent Krisak, and Mr. Tom - .
Kearns, all of whom aze officials of the DEP and custodians of :
these various flles pertaining to the Nuodex data. In sum, rather
than proviging this required i{nformetion to Mates, from a unitary
source, the Oepartment has required Mateo to travel several =
~ different routes through various divisions of the Department to
track down and then request all of this {nformstion. As you are
~dvare, this data is necessary as 8 pre-requisite to a fyll
evgluation by Hatco of the draft NJPOES permit which you issued.
Nonetheless the DEP hgs -« concurrently with these other faccs -«
also mancated that Hatco provide comments to the dreft NJPDES
- permit no later than March 24, 1986, or else face the prospect .
that -= at lesst in the eyes of the Departament == the draft permit
‘would become *"final." ‘Ses, letter dated Mareh 14, 1986 from '
Arnold Schiffman. = . : - ‘ o

- Against this background, the present in{tial response is T
being provided by Matce to the Department. It is done s$0 with a
full reservation of rights to gmend and supplement as may be
deemed necessary after review and eveluation of the Nuodex data,
-and/or as may be warrsnted after further review. You will tecall
that the Oepartment had well over one year to concelive ang propose.
the draft perait, and on.other hand, has provided Hatco only a . -
teview period fros approxisately Januazy 1986; and even this '
- teview period has desn abridged by the delay relating to the -
aveilability of files from the Departaent. = . ‘ :

For these ioisohs thisd preliminazy comments sre also

submitted vith objection to the procedures which the OEP has
utilized andg aandated to date in this matter. - :
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"I, IntTacuction

~~ To being with, Hateo rescectfully submits that this facilisy-
under tne existing_cizcumstances‘13_not one which is praperly 5"
be Tegulated by the Department uynger the NJPDES regulatisns, whni=n
dezive under the Federal water Pollution Control Act. 33 v.s.c. -
Section 1251 et. seg. That federal legislation - which {s now
being implemented” througn the New Jersey Department of- i
Environmental Protection after certification by tme EPA . -
Aoministrator -- {s one which, for a variety of reasons does not
- contemplate regulation of the Hateo Facility. It is not thne

intent of these initial comments to provide s laegal Brier setting" lei‘

forth the extensive objections by Hatco to the purportes use. of
the NJPDES regulations to regulate this facility, byt rather to -
aavise'tne_oeoa:tmgnt as to Hatco's position that the NJPOES .
requlatory scheme is not apposite in this case. I

» The Clean.wster Act does not purport to require permitting of
natural water courses such as the Department is seeking to
regulate under this draft permit. Similarly the Clean water Act o

- does not reach so far as to fequire a NJIPDES perait !o:'fdcilities{
(the so called “lagoons”) unless and until there is a factusl
" basis ana sustainable findings that there is some discharge from
. same into the groundwaters and/or surface waters of the State.

Further, to the extent that the Oepertment's requlations ,
purport to implicate sll natursl vater courses, and/or facilities
for which there is no evidence of discharge, within the NJPOES .
permitting p:ocoss.-tho;olrcgulationaruxn viltrs vires, ang they o
are so overdroad aNnd/0r vague as to bo.lngaIIy'dc?IcIcnt. e -
should be sdded thst to the extent that the Department seeks to
interpret oz apply its regulations so as to allow such application:
‘of the rules, that too Constitutis'ln,unla-fulrcxthnslon of the

‘pOVErS dologltod'to'thq Oepartaent.

_ Please note however, as we have dlscusscd,.nctcO'scoks to.
-work with the DEP to take all reasonadle steps to sllay your
concerns relating to any itesms pertaining to its operations. _
Kindly advise ss to when the parties smay meet to confer in detalil
in order to establish a course of setion which will satisfy the
Oepartaent's concerns. - I ' . :



Jonn J. Trela, Pun.D

Agministrator, New Jersey :
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. _The objection here !s tas the use By the Department of tne
NJPDES regulations to accomplish this eng, andg further, the -
-omnibus way in wnich those regulations are being aoplied. 1I: s
submitted that they do not caver all of tne various ftems wnjizn
purport to be mandated under the draft permit dnd therefore tne
permit itself snould be withdrawn and in 1ts place there ‘
reasonably may be monitoring requirements, etc., which derive
~after the conferences and Joint technical evaluations which we
herein request. : :

I1. Evalusation

With regard to the draft permit itself, and wnile re- :
emphasizing Hatco's objection to deing compelled to respond on -
this relatively snort notice and without the full production of
- information by the Oepartment, plesss consicer the following-

. comments: ' - ’ ‘ : S

(1) There is an existing Acministrative Consent Orger
Detween the DEP ang Hatco. Under theat orcer Matco has been
required to install monitoring wells at numerous locations
throughout the preperty. and to reqularly test ground waters -
through those vells. That has been done regularly ang, to our
understanding, to the satisfaction of the Oepartment. 0gefore the
OEP by fiat through this "new® permit requires the installation,
maintenance, ste., of numercus additionel wvells at diverse sites
thzoughout the ploperty -- angd :cstini-of salke -- it {s incumdent
on the Department to indicate the basls on which they seek to :
essentially re-open what is an adainistrative asatter whnich hag-

been finally resclved and settled through official and appropriate
administrative actions andg channels. ' Hetco objects to a :
unilateral ssndate by the Oivision that it (HMatco) be compelled to
~deviate from the terms and provisions of an Administrative Consent .
Order without a full explication by the Depsztment es to the basis
for same. Further, to the extent that the Department seeks sych
results, that should bs achieved through s re-opening of the .
Adainis:r:tivo Conssnt Order and not by this unilateral action by
the division. : o

DRS023™TL



the results -- certain items of the work msy become moot.

<enn J. Trela, Ph.D

Agministrator, Nev Jersey

ODepariment of Environmental P:ateztion

‘Maren- 20, 1986
Page Flve

© (2) To the extent tnat the draf* per=.:: seeks so many

items of.installatlon. constructlion, remedial action, etc., anc

Such actions are to be taken througnout the premises and relate t2
numerous different -areas (such as the ponds, lagoons, natyral ‘

dralnage areas, etc.), Mstco respectfully requests that a meeting

De set to determine a compliance schedule -- and/or 8 phasing
schedule -- such that items can de prioritized and work can be
undertaken with attention provided to more specific and defineg
items. Essentially 4t {s requested that the crder be narroved
such that the work to be accomplished, and the aress within which -
such work is to accomplished, are put into a compliance schedule

8nd a phasing schedule, so that potentially -- ang depenaing on .

- (3) Kihdly recall that during our recent conference {n

your offices, it vas indicated to Hatco that csrtain of the well

requirements were, in fact, {mpossible to attain due to the :
propcsed location of same. It 1s requested that those items be
withdrawn from the draft permit. ) _ . R

(4) To the extent that the draft permit requires

7remedxal action at the present time, without a full set of o
© sampling and snalysis to support the need for same, it {s

fequested respectfully that all such remedial actlion be withdrawn
from the perait. = - o o T SR

(3) In the Public Notice thers s substantial reference

to "discharge of pollutants,® "discharges to ground water,®

‘"contaminated stormwater run-off," ete. Ouring our recent

conference in your offices, and to the best of our recollection,
it wvas noted that there has been no departmental findings that o
there have dbeen discharges of pollutants to groundwater, and/or

 contamingted storaweter run-off, etc. There is no factual basis

on which such a finding cin be made by the Department. Therefore,

 to the extant that the permit or its attachsents indicate to the
‘contrary those cobclusions are improper and suyst be withdzawn.

Further to the extent that the draft perait purports to require
that Hatco take sction based on such conclusions, such a mandate

from the DEP {3 unfounded and should be withdrawn,

DRSDIZTT2
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. . (6) .Matco takes exception to the conclusion in the

- Public Notize -- ang/or otherwise wnere it mignt appear in the.
draft permit -. that the NJIPDES requirements are the mechanism by
wnicn tnis facility s to regulated. 1In fact, in the Publiec =~ .
Notice, reference is mage to the faet that the NJPDES permit is 14~
regulate "existing pollutant discharges." It is our - S o

“understanding, howvever, that the Department has not made Ry such
finaing of fact. The NJIPDES process is not apposite.

.. (7). In the Fact Sheet there is g description of = .
‘discharges. Hetco respectfully takes exception to same. If the
Oepartment has the factyal Basis on which to support those L
statements it should be set forth such that Hatco may properly - _
evaluate same before final comments angd response s fequired.

‘ . (8) To the extent that the Department in the permit or
~any of its accompanying documents purports to require that new
surface 1mooqndmcnts‘bo constructed, Hatco takes exception ang-
: -; Tequests that same be withdrawn., Also, in the Permit thers s
- _reference to discharges to ground water from "two emergency -
' i\storage basins.® There i{s no factual basis known to Hatco which
Nsupports that conclusion by the Department. It should de -

- 'withdrawn from the permit and any other accompanying documents.
Similarly -- ang although it was noted at our recent ameeting that
the permit did not purport to requize remedial sction at this
early cdate -- the perait does require “tesoval of all contaminates
soll from the site.® . That {s an overbroed &nd. vague requirement
which Hatco requests be withdrawn., = _ ' :

. (9) The Persit refers to "discherges to ground water™
from an !ynllnod--ltqr-qy;', That 1is o naturally eceurring water - -
course and Matco tespectfully takes exception to:tholriquirpmqnt,‘
that it undeztake & substantial monitoring prograe eof same, and/or

- remedigl action regarding same. S : ' o

- ~ (10) The requiresents of the draft persit are set fortn
-in sueh g broad Ssnner &s to require so aueh action sisultaneously -
Dy Hgtco as to render performsnce effectively iepossidle. - Yet at
the same tisme the statutory scheae subjects Matco to extensive

RSc23T
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civil and.potentiaily criminal llability fer fallure %o comoly.
Therefore, before any permit or administrative geccign bezomes

- of Hatcao meet for plenary planning ang technical sessions to
determine precisely what heeds to be done, Hov} 3Nd unoer what

~ (11) Item #10 under Part I of the permit sets fortn g
time schedule which would not be possidble to meet 9iven the array
of work which the permit, in {ts entirety, requires.

‘ _ . Additionally to the extent that {tem #10 in Part. !
Purports to require the permites to submit te the Donlr:ment,a .
plot plan of the facility showing the location of al1 discharges,
same 1s unlawful and should be vithdrawn from thne permit,

(12) In Part 1l(c) of Part I of the permit, the 2 {s
reference to the methodology to be used for sny analyticsl test
Procedures. - That is 3 boilerplate provision ang should be
excluded unless andg until the DEP makes some preliminary filnging

that those procedures 80ply to what {s being required throughout .
- the dalance of the permit. : o

‘ (13) To the extent thet the NJPDES permitting scheme
applies, it i3 Tequested respectfully that the OMR requirements be
tallored-made to the various itens within thae scope of the permit,
‘due to the numbder of i{teas required and their diverse feaches
throughout the propeszty. = o o S

. ) _(14) with regare to Item #17 of Past I, 1t s requested
respectfully that an exemption to the requiremsent for the
"emergency plan® be provided, at lesst until aonitoring systems

- can be put in place and dats obtsined, and sanme teviewed by the
Oepaztment in conjunction vith representatives of Matco.

, - (18) It i3 submitted respectfully that Item #27 of Part

I of the perait is not spposite. The persit does not become fingl .
or effective unless and until the full administrative process has
been completed, such that any proceedings in the OAL aze finalizeg .
and the matter has deen ascted upon by the Commissione:. ' ‘

DRIV 2374
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Agministrator, New Jersey
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. (16) wWith regard Par: II of the permit (constoyction .
Tequirements), it i{s reguested that there be a meeting detween the

‘Tepresentatives of the Depar:ment and Hatco in 0rces to ensu:ze

that eacn of same.is applicadble to the items whicn are to be

-Tequired of Matco.

' - (17) In Section II, paragraph A(2), the Department has
assumed the use of the infilltration-percolation lagoons. That is
a matter warranting discussion in that Hetco would appreciate the
opportunity teo discuss the closure of same with the Department. -
Agditlionally it would not be possible ta provide a list of all.

- materials discharged to the 1nf11trationpoqrcolitlon lagoons -

because same occurs on a non-regular basis and the waste stream s |
an admixture of various items.  vet failure to. comply with this -
condition which is impossidle to comply with -« wvould subject

- Hatco to substantial civil and crimingl liability; thus this
- section should be deleted. At Section I1 Part A(4), the

requirement {s improper and should be deleted. The same spplies o
to Part II at Section 8(1l). - B e
P (18) with regard to Part III of the draft permit, Hateo
submits respectfully that it {s improper for tne Oepartment to -

"require_ddditlbnnl'-clls'ihcn there i{s an outstanding
~3dministrative consent order which desls vith the same {ssue. -

-That is g mattar which formsally resolved an adversary proceeding .
- between the DEP gnd Matcs. The division cannot now in a -
~unilatersl way simply fandete that some other actions.on'thesq

same subjects be taken. Both parties are bound by the o R
Agministrative Consent Order and i{f changes are to be made to it,
it should be done through a re-opening o that'acainistrative:]:”

proceeding. S o - S o

| - (19) As to the verious plri-ctqrs.idohtifloo‘1nihi££; o
111, Hatco would grestly appreciate the opportunity to meet with.
representstives of the DEP and to.confer regerding the S

- applicability of the iteas set forth, and the lia tations

applied.

Re023E
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. purports to require that exlsting wells be replaced, etec., that -
" woulo be in violation of the existing Aoministrative Consent Order
and, as noted above, should be deleted. Adgitionglly, the
"application of the "monitoring repott-transmittal sheet”™ goes
beyond that Administrative Consent Order and Hatco would o
appreciate the opportunity to confer befors sgAe becomes final.

(20) To the extent that Part III of the draft permis

- - (21) with regard to Pert III of the draft permit, under
Table 1, ("gischarges lim{tations and sonitoring requirements®),
Hatco requests the opportunity to confer with representatives of -
the Department as to the paraseters, the sampling methodology, the
‘Teporting requirements, etc., bafore same becomes final. IR

' - (22) The requirement {n patlgradh 0(_6! P.rt’Iy'Of:tno_ _
draft per=it is substantially burdensome and should be revised so
- that a more obtainadle inspection schedule is set forth.

’ ‘ (23)' Pirigrlbh #8 in Part IV sets forth a time period
about which Hatco requests a confersnce. ' S

, - = (24) Items #11 and 12 {n Part IV of the perait require:

- 4 meeting between technicsl representatives of Hatco and of the
Ospartaent. The well sampling protoeol 88y very well depend on
which wells are placed and when. For example, you may recall our
‘discussicns during which {t was noted that placesent of certain
vells aight be ispossible. Also to the extent that these =
tequirements ismply the installation of edditionsl wells -« beyond
what 1s deing required under the Adsinistration Consent Order -- 8
conference would be eppreciated. S T

: .~ (28) The timing reguiresents and the remedial action
ssndated in paregraph #13 of Pert IV require sdjustaent. The .
‘timing is not reslistiec and & different cospliance schedule should:
be discussed. Additionslly the blanket tequirement to "zemove all
. contaminated soil from the site® i3 so droad as to b¢.

“effectively unvorkable snd yet Hatee would de sudbject to :

substantial civil and erisinel liability should s controvery over
same arise. The requiresent warrants a conference to ensure that
the steps which aze required are indeed teasonably odbtainadle.

. oRee23T6
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' (26) 1Item 13(a) in Part IV i{s overbrosd to the extent
that it requires, for example, removal of the lines. That is an -
envizocnmental protection device ang {ts removal is both.
unnecessary and Nnot warranted.

: (27) 1Items 13(d) and 13(e) in Part IV of the draft
permit are far too overdroad and not reasonsbly obtainable as:
stated. Hatco requests & confersnce to confer tegazding s
remedistion plan which is workadble and ssrves to gllay the
Oepartment's concerns. ' ' L ’

. (28) The boring protocol set fosth in paragrabh 18 of
Psrt 1V of the draft permit mgy destroy the integrity of the clay
liners in the lagoons and therefore Hatco tespectfully excepts -
same. o _ . o

(29) HMatco submits respectfully that the ponds on the
premises wers previously closed under the suspices of, and witn
the approval of the Department. Thus it is isproper for the:
Department to require Hatco to re-invent the wvheel concerning same
and elements in the draft permit relating to those {tems should be
-deleted or slternatively a conference should be scheduled among

the technical representatives of Hatco and the Oepartaent so as to
determine reasonable protocol for moving forwerd in those eress.

_ (30) Matco respectfully takes exception to Item #19.
"The obJect of that paragraph is the natursl water course and it is
not appropriste to require Mateco to engage, under & NJPDES, in &

- broad-scale testing prograe regarding same. It certainly is .
laproper to require sn ®impermesdle liner® thzoughout this entirs
naturally oeccurring depression, as set forth in Ites #20 in Part

1V of the persit. o ,
| (31) Hctéb‘fctpqctfully'takus-oxcoption‘to Item 421,

| 'Pirt IV of the permit in its entirety. This simply is not an
obligation which can be msndated upon the cospany.

Dn4ﬂ>23377
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1 (32) 'ttem'ozz-ls‘substantiaily overdroad and Qague. it

- Should be deleted or restated so that {t is obtainable anc net

Phrased in such a3 way to put Hatco in jeopardy of substantial
civil and/or criminal liability if some flow, somewhere, i{s
missed. Acdditionglly the parameters which 8r¢. required may be -
inapposite ang there is no estadblished link bot'ltn-'hlt‘ilﬂbeing
rfequirzed ang any factual findings by the Departaent which woyld
Justify such bdrosg base requirements. T -

(33) With regard to Item #23 and Part IV, Hatco would
apprecliate the cpportunity to meet with the Ospartaent to cevelop
& responge rclcting-:o-tho'cao:goncy.llgoons'sq as to sllay your -

concerns.

In Item #28 thq'dlvisidn'sciki by fiat to-adcnd -

(34)
. the Administrative Consent Ozder dated Septesber 30, 1982. That
- 18 nmot something which the division properly msay do. The agttsr

must be re-ocpensd on hesring so as to amend or modify the terms of
that ordez. 1In fact this underscores s numder af the prior

comments. Essentially this draft NJIPDES permit seeks to change

the teras of that order in a unilatersl way. That cennot be done

~ through a sclf-gqnjrqtod perait by the divislon,’

L (33) Limits on construction doadlinoq are subJoc:'to‘_ .
the availability of the contractors end, therefore, tequired time

. Schedules =sy not de aet. Thesze shouid be Plexibility i{n the = -

draft permit relating to ssms.
(36) 1In general, with regerd to Pgtt,i:t the ground

wvgter snlbling,plrnnottrs should be anslysized during the first

year only, At thet point there should be a re-evaluation and re- -

- assessaent: of any,fp::ho:.rQQUitQQQnta.-

(37) with regacd to Part 112, exact placesent of vells

such ss MWES, MW8S ang MN9S should be deterained in the flela.

o (38) Review of the Nuodex ground vates Piles aze =
essential in order to compile a complete site evaluation and to _
Tespond to the NJIPDES persit requiresents. Accordingly, ne fi{nal-

action should de tsken on this persit until thgt data is presented |

Dy the Department to Natco for reviev and sdditionsl comments, as
verranted, are provided. S - ' :

- ":ﬁkszaﬂis"r
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. (39) Hateo previously has been represented by the Plem
of wilentz, Goldman & Spitzer ang there has been substantial
correspondence to. the DEP from Francis X. Jornick, Esquire. In

- Mmuch of that correspondencs, which {s a satter of departmental

Tecord, exception was taken to the imposition of requirement, by
the Department on Mateo for remedial sction gnda/or nonltoring

incorporated by tofc:onc. into these {nitigl commegnts to the draft

, ~(40) Rather than mandate in the permit .. and ebsent -
prior consultation with rtepresentatives of Wetco -~ g sethodology
for closure of the lagoons, s conference regarding ssme should be

- held such that g autually agreeadle closure Plan may be rsached.

. (81) accordingly there should not be 8 finel permit
setting forth mandated closure tequirements, vith the accompanying
threat of civil ang crilinnl-llqbility. pending such sessions. _

_ ¥e trust that this initial letter satisfles the Dspartament's
demand that a response be Provided to the draft permit ne later

than Maren 24, 198¢.

-1 look.forvird to'hcnrinﬁ froe you at youg convinxinco as to

next steps and respectfully request that you provide us sll with

&N opportunity to meet bdoth with rigard_to an isplesentation o
schedule and to allov for a mutusl $8sessment and resolution of

 these enginsering and technical issues. ‘

Hatco is anxious work with the Oepartment in these regards.
We sincerely hope that the Departament will take us up on this
offer so as to develop a solution to your concerns whieh satisfies
your adainistzative Tequirements and st the ssme time faizly :

'»sorvcs;lll‘plrtlcg.

Pleese call st your coniinionco i yob»havo any qudsfibns.
' o Very truly yours,
| EDELSTEIN & BERNSTEIN

BY: -

NNE:bs _ | ;





